Appendix A pace VWI - 1

SUMMARY::

Reporting that Council has received an application to subdivide 2 lots into 3 lots
at Dulconghi Heights for which objections have been received.

SECTION 375A OF LOCAL GOVERNMENT ACT REQUIRES THAT A DIVISION
BE CALLED IN RESPECT TO THIS REPORT

et
Applicant: Robert Dennis & Associates
Subject Property: Lot 104 DP884312 Crescent Head Road, Crescent

Head & Lot 372 DP1070288 Neville Morton Drive
Crescent Head

Zone: 1 (¢) (Rural (Small Holdings ‘C’ Zone)) and 1(a)
(Rural ‘A1’ Zone)

DESCRIPTION:

The current proposal is to subdivide Lot 375 and Lot 104 into three (3) rural lots.
Lot 1 - 95.74ha, Lot 2 - 48.99ha and Lot 3 - 92.26ha. The proposal includes
building envelopes for Lots 1 and 2 which adjoin the northern edge of ‘Dulconghi
Heights’ estate in Zone 1(c).

Background

Development Consent S15-96-21 was granted in September 1996 to subdivide
Lot 105 DP884312 into 44 Lots known as Dulconghi Heights. Condition nine (9) of
this development consent required that a restriction as to user is to be applied to
the areas identified in the plan of application No. 1340/96 as “Drainage Reserve /
Wildlife Corridors”. The terms of the restriction state that ‘no building, dwelling or
other structure shall be erected within the area designated as Area “A” on the
plan of Subdivision’ |(Appendix R — Page G268).|

Heads of Consideration

The proposal has been examined having regard to the heads of consideration
identified under Section 79C (1) of the Environmental Planning and Assessment
Act 1979 with the following matters considered to be of particular relevance to
the proposal.

Kempsey Local Environment Plan 1987 (KLEP)

Clause 12 - Subdivision — flood prone land

Clause 12(1) provides that ‘Council must not consent to the subdivision of land in
1(c) ... unless Council is satisfied that:

€)) the land is outside the limit of the 1 in 100 year flood and is not subject to
an unacceptable risk from localised flooding during a 1 in 20 year storm
event: or



PAGE W - 2

(b) in the case of land within Zone 1(c), the allotments to be created by the
subdivision each include no less than 1000m? of land which is outside the
limit of the 1 in 100 year flood.

The plans provided show that there is an area of at least 1000m? on each lot.
However, the access for proposed Lot 1 would be affected by a 1 in 20 storm
event. The applicant has provided a hydraulic assessment which estimates that a
flow rate of 4.86m3 of water per second will cross the access path where the two
drainage corridors meet. To address this issue, it is recommended that a
condition of consent be imposed requiring that prior to the issue of a subdivision
certificate, detailed engineering plans are submitted demonstrating all weather
access will be maintained during the designhated 1 in 20 year storm event.

Clause 51 — Development of Land at Dulconghi Mountain

Clause 51 (2) requires Council to:

(a) ensure that provision has been made for the identification of watercourses
and drainage reserves and for the protection of vegetation within those
reserves;

(b) ensure that the abovementioned drainage reserves extend from the
designated wetlands ...to the land within Zone No. 7(d), wherever
possible;

In relation to Lot 2 there is an obvious connection between the 7 (d) land to the
north and the SEPP 14 wetlands to the east and south east for the passage of
wildlife. Additionally there is existing vegetation that is to remain which is likely
to support the passage of wildlife. In order to ensure the flow of water is unlikely
to be reduced by the proposal, the access road will need to be designed having
regard to the 1 in 20 year storm event (see clause 12-KLEP 1987)

However, proposed Lot 1 has never had a connection from the 7 (d) area to the
north and the SEPP 14 area to the south and the vegetation is highly disturbed
and of low quality. It is considered that the role of this area as a wildlife corridor
is limited as there is little or no vegetation to provide shelter and there is no
direct connection to the 7(d) land.

Clause 51(4) requires Council consent to cut down any tree. It is considered that
construction of the access road may require removal of a number of melaleuca
trees. The access is between 10 metres and 4.5 metres at its narrowest point and
the applicant indicates that no trees will be removed.

Development Control Plan (DCP) 21 — Dulconghi Heights
5.1 - Aboriginal Heritage

Conditions of consent have been included to ensure that the requirements of the
NP&W Act are met.

5.5 — Flood Affected Land

The plans provided show that there is an area of at least 1000m? on each lot
above the 1:100 year flood. However, the access of proposed Lot 1 would be
affected by storm events and in a 1 in 20 storm event. A condition has been
incorporated in the consent to address this issue. (see “Clause 12 -KLEP 1987”)
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5.7 — Flora and Fauna

There are no significant areas of flora or fauna on the proposed lots shown on
Figure Six of the DCP.

5.8 — Bushfire Hazard Reduction

The application is Integrated Development under the Rural Fires Act 1997. The
NSW Rural Fire Service has issued an Authority which has been incorporated as
conditions of consent.

Clause 5.12 — Management of Residue Land

‘Further subdivision of the 1(al) zoned land below the Rural-Residential area is
not supported, particularly any form of subdivision which will result in lot
boundaries and consequently fence lines, encroaching or crossing the designated
wetland areas.’

The application is not proposing any new fence lines. The proposed boundary’s
follow existing fence lines only. The proposal will also consolidate the residue 7(d)
land into one parcel being proposed Lot 3. Additionally a search of Council records
show that the subject lots were identified as part of the residue Lot 100 in 1996
and were also identified as being able to provide flood free dwelling sites.

North Coast Regional Environmental Plan (NCREP)

Clause 15 of NCREP requires Council to consider the affect the development has
on coastal wetlands. In particular the impact on the quality or quantity flows of
water to the wetland or habitat.

The use of the easement as an access road may affect the function of the
drainage reserves and corridors. The two drainage reserves intersect at the
location of the proposed access road which would be subject to extremely wet
surfaces, and may potentially affect the quality and quantity of water accessing
the SEPP 14 Coastal Wet Lands. A condition has been incorporated in the consent
to address this issue.

Access
Condition 9 of the original subdivision approval (S15-96-21) reads:

‘A restriction as to user is to be applied to the areas identified on the plan of
application No0.1340/96 as Drainage Reserve / Wildlife Corridors in accordance
with the Section 88B of the Conveyance Act preventing building and or
development. These areas are to remain as part of the proposed Lot 100 and not
be identified on the linen plan as Drainage Reserves. The Kempsey Shire Council
is to be named as the sole part on this instrument to vary, modify or relinquish...’

In accordance with the condition a Restriction as User was placed on Lot 100
(parent parcel) for the preservation of a drainage and wildlife corridor which
stated that:

‘No Building, Dwelling or other Structure shall be erected within the area
designated as Area ‘A’ on the Plan of Subdivision.’
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Legal opinion was sought by Council in 2005 regarding the 88B Instrument as
identified as ‘A’ on the Linen Plan for the original subdivision. The advice stated
that a road or path would not meet the definition of ‘other Structure’ and
therefore would not be prohibited by the Instrument. |(Appendix S — Page|

Additionally, any culverts that may be required to establish an all weather access
to the proposed parcels are likely to be located outside of the corridors as
indicated as ‘A’ and therefore not affected by this restriction.

Access from Neville Morton Drive to proposed Lot 2 was formalised under the
Development Consent (T6-04-619) for the purpose of a shed and stockyards
issued in August 2005. Access to Lot 2 via ‘A’ can be achieved to allow all
weather access as well as to accommodate wildlife passage from the 7(d) areas
to the SEPP 14 wetlands and is unlikely to impede the flow of stormwater.

Alternatively, the applicant can apply to Council to remove the 88B instrument
from the original subdivision in respect to the wildlife corridor. Any such
application will require evidence to be provided from an environmental consultant
in relation to the viability of the corridor.

Public Exhibition

The Environmental Planning and Assessment Act and Council’s Notification Policy
do not require subdivision applications to be advertised.

Despite the application not being advertised seven (7) submissions were received
from surrounding residents. The major concerns are noted below.
L Page G272)|

Objection Planning Comment
1 Access to proposed Lot 1 via As stated there is no restriction
drainage and wildlife preventing a driveway access to
corridor Lot 1 and 2 via the drainage and
wildlife corridor marked as ‘A’ on

the plan.

2 There is no existing access There is no evidence provided to
to Lot 1 as stated in the support the claim of an existing

application. access to proposed Lot 1.

3 Lack of Public Notification

4 Fencing in SEPP 14
wetlands

5 Preservation of drainage

Council’s Public Notification
Policy does not require the
proposed development to be
notified.

The application does not propose
any fencing within the SEPP 14
wetland as the proposed
boundaries follow existing fence
lines which should be reinforced
in conditions of consent.

Conditions of consent will ensure
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that there will be no impediment
to the flow of stormwater
through to the SEPP 14 wetlands
via the drainage corridors.

Plans indicate that there is at
least 1000m2 on each lot above
3.75 AHD which complies with
the Council’s flood policy and

KLEP 1987.

RECOMMENDATION IMPLICATIONS:

. Environmental

The proposed subdivision will not have an adverse impact on fauna and

flora.

. Social

Nil

. Economic (Financial)
Nil

. Policy or Statutory
Nil

. Director’s Review

As per report

Director Sustainable Services Department Recommendation:

A. That

the consent

conditions:-

1.

be granted subject to the

following

Development is to be in accordance with approved plans
The development is to be implemented in accordance with the
plans and supporting documents set out in the following table
except where modified by any conditions of this consent.

Plan No. / Supporting | Version | Prepared by | Dated
Document

Site plan 0433706 SO1 & | 2 Robert 23" Oct

02 Dennis 2007
Associates

Hydrological Assessment |1 Robert 16"

Plan DO1 Dennis Sept
Associates 2008

In the event of any inconsistency between conditions of this
development consent and the plans / supporting documents
referred to above, the conditions of this development consent

prevail.
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The approved plans and supporting documents endorsed with
the Council stamp and authorised signature must be kept on
site at all times while work is being undertaken.

This consent does not permit commencement of any works
This consent does not permit commencement of any works.
Works are not to commence until such time as a Construction
Certificate has been obtained and the appointment of a
Principal Certifying Authority.

Required work

Specification of work

Driveways Rural —
unsealed roads

All-weather driveways, in accordance with
Council’s rural driveway standards, from the

edge of the road to 3 metres within the
property boundary for each of the proposed
new allotments.

Driveway Internal | A three (3) metre wide all-weather driveway
— where 2wd | to the building site for proposed Lot(s) 1 &
access not | 2. The plans will include certification that
available to | the access construction will not have
building detrimental effects on the stormwater flow

patterns or local flooding in the area.

Service Conduits

Service conduits to each of the proposed
new allotments laid in strict accordance with
the service authorities’ requirements.

Culverts required | Culvert to be designed to ensure that peak
across drainage | flow rates for the 1 in 20 year storm event
channels or | are not affected. The applicant is to obtain
streams any necessary approvals from the

Department of Natural Resources and 7/ or
the Department of Primary Industries,
Fisheries, and plans.

THE FOLLOWING CONDITIONS MUST BE COMPLIED WITH PRIOR

TO ISSUE OF A CONSTRUCTION CERTIFICATE FOR SUBDIVISION

WORKS

3. Engineering Construction Plans
Three (3) copies of engineering construction plans and
specifications must accompany the construction certificate
application. Such plans are to provide for the works in the
following table in accordance with Council’s current Design
and Construction Manuals and Specifications.

4. Erosion and Sedimentation Control Plan

The plans and specifications to accompany the construction
certificate application are to include a sediment and erosion
control plan to indicate the measures to be employed to
control erosion and loss of sediment from the site. The
sediment and erosion control plan is to be designed in
accordance with the requirements of the Landcom Blue Book,
Soils and Construction -Managing Urban Stormwater.

The sediment and erosion control plan must be prepared by a
suitably experienced person such as a person certified by:



PAGE W - 7

" The Institution of Engineers, Australia, for engineering
and hydrology matters.

" The International Erosion Control Association for soil
conservation matters.

" The Australian Society of Soil Science for collection or
analysis of soil data.

The plan must incorporate (without being limited to) information
on general site management, material handling practices, soil
stabilisation, water control, sediment control, wind erosion control
and access measures.

THE FOLLOWING CONDITIONS MUST BE COMPLIED WITH
PRIOR TO COMMENCEMENT OF SUBDIVISION WORKS

5.

Written Notification

Written notification of intention to commence works must be
forwarded to the Council seven (7) days prior to work
commencing. Notification is to include contact details of the
supervising engineer and site contractor.

Public Liability Insurance

The developer and / or contractor must produce evidence to
the Principal Certifying Authority of public liability insurance
cover for a minimum of $10 million. Council is to be
nominated as an interested party on the policy. The public
liability insurance cover is to be maintained for the duration
of the period of the works and during any maintenance
period.

Erosion & sediment measures in accordance with the
approved Erosion and Sediment Control Plan

Erosion and sedimentation controls are to be in place in
accordance with the approved Erosion and Sediment Control
Plan.

Note: Council may impose on-the-spot fines of up to $600 for
non-compliance with this condition.

THE FOLLOWING CONDITIONS MUST BE COMPLIED WITH DURING
CONSTRUCTION OF SUBDIVISION WORKS

8.

Construction times

Construction works must not unreasonably interfere with the
amenity of the neighbourhood. In particular construction
noise, when audible on residential premises, can only occur:

a) Monday to Friday, 7 am to 6 pm.

b) Saturday, 8 am to 1 pm.

¢c) No construction work to take place on Sundays or Public
Holidays.

Construction noise
Construction noise is to be limited as follows:

a) For construction periods of four (4) weeks and under, the
L10 noise level measured over a period of not less than
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14.
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fifteen (15) minutes when the construction site is in
operation must not exceed the background level by more
than 20 dB(A).

b) For construction periods greater than four (4) weeks and
not exceeding twenty-six (26) weeks, the L10 noise level
measured over a period of not less than fifteen (15)
minutes when the construction site is in operation must
not exceed the background level by more than 10 dB(A).

Construction vibration
Construction vibration is to be limited in accordance with:

() The NSW Roads and Traffic Authority Environmental
Noise and Management Manual;

(b) EPA Environmental Noise Control Manual, Chapter 174,
Vibration in Buildings; and

(c) Australian Standard AS 2670, Evaluation of Human
Exposure to Whole Body Vibration, Part 2: Continuous
and Shock-Induced Vibration in Buildings (1 to 80 Hz).

Fencing to protect trees

Trees to be retained are to be protected by a fence so as to
minimise disturbance to existing ground conditions within the
drip line of the trees. The fence is to be constructed:

a) with a minimum height of 1.2 metres,

b) outside the drip line of the tree,

c) of steel star pickets at a maximum distance of 2 metres
between pickets,

d) using a minimum of 3 strands of steel wire,

e) to enclose the tree, and

f) with orange barrier mesh, or similar, attached to the
outside of the fence and continuing around its perimeter.

The fence is to be maintained for the duration of the site
clearing, preparation and construction works.

Care to be taken when placing services near trees

All care is to be taken to manually excavate around or under
any lateral structural support roots of any tree so as minimise
root disturbance where services are to be laid within the drip-
line of a tree.

No filling around trees

No soil or fill material is to be placed within the drip line of a
tree so as to cause changes in surface level by more than
50mm from the existing level and such soil is not to be
compacted. Such soil 7/ fill must be finer than that being
covered in situ, e.g. clay must not be placed over loam soil.

Inspection of Public Works

Development works on public property are not to proceed
past the following hold points without inspection and
approval by Council. Notice of required inspection must be
given 24 hours prior to inspection. You must quote your
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construction certificate number and property description to
book your inspection.

a) prior to commencement of site clearing and installation
of erosion control facilities;

b) at completion of installation of erosion control measures

c) prior to installing traffic management works

d) at completion of installation of traffic management works

e) at the commencement of earthworks;

f) before commencement of any filling works;

g) when the sub-grade is exposed and prior to placing of
pavement materials;

h) when trenches are open, stormwater / water / sewer
pipes and conduits jointed and prior to backfilling;

i) at the completion of each pavement (sub base / base)
layer;

j) before pouring of concrete for kerb and guttering;

k) prior to the pouring of concrete for sewerage works;

1) prior to the pouring of concrete or paved foot paving
works;

m) on completion of road gravelling or pavement;

n) during construction of sewer infrastructure;

0) during construction of water infrastructure;

p) prior to sealing and laying of pavement surface course.

All works at each hold point are to be certified as compliant,
in accordance with Council’s current Design and Construction
Manuals and Specifications, prior to proceeding to the next
hold point. Council will undertake random audit of work sites
to verify compliance of public works as required.

Responsibilities under the National Parks and Wildlife Act
1974

All earthmoving contractors and operators must be instructed
that, in the event of any bone, or stone artefacts, or discrete
distributions of shell, being unearthed during earthmoving,
work must cease immediately in the affected area, and the
Local Aboriginal Land Council and officers of the National
Parks and Wildlife Service, informed of the discovery. Work
must not recommence until the material has been inspected
by those officials and permission has been given to proceed.
Those failing to report a discovery and those responsible for
the damage or destruction occasioned by unauthorised
removal or alteration to a site or to archaeological material
may be prosecuted under the National Parks and Wildlife Act
1974.

Maintenance of sediment and erosion control measures
Sediment and erosion control measures must be maintained
at all times until the site has been stabilised by permanent
vegetation cover or hard surface.

Public safety requirements

All care is to be taken to ensure the safety of the public in
general, road users, pedestrians and adjoining property.
Council is not held responsible for any negligence caused by
the undertaking of the works.
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Council Specification
All works to be constructed to at least the minimum
requirements of Council’s Adopted Engineering Standard.

Approved Plans to remain on site

A copy of the approved Construction Certificate including
plans, details and specifications must remain at the site at all
times during the construction of the subdivision.

THE FOLLOWING CONDITIONS MUST BE COMPLIED WITH PRIOR
TO ISSUE OF A SUBDIVISION CERTIFICATE

20.

21.

Plan of Subdivision

An application for a Subdivision Certificate must be made on
the approved form. The Subdivision Certificate fees, in
accordance with Council's adopted schedule of fees and
charges, must accompany such application. Seven (7) copies
of the plan of subdivision are to be submitted with the
application for a subdivision certificate. The location of all
buildings and / or other permanent improvements including
fences and internal access driveways / roads must be
indicated on 1 of the copies.

Plan of Subdivision and Section 88B Instrument requirements
A Section 88B Instrument and 1 copy are to be submitted
with the application for a subdivision certificate. The final
plan of subdivision and accompanying Section 88B
Instrument are to provide for the items listed in the following
table:

Item for inclusion in Plan
of Subdivision and / or | Details of Item
Section 88B Instrument

Restrictions to limit the erection of

Dwelling Envelope dwellings to the nominated dwelling
envelope.
22. Completion of All Works

23.

24.

All roads, drainage and civil works, required by this
development consent and associated Construction Certificate,
are to be completed. Works are to include restoration,
replacement and / or reconstruction of any damage caused to
surrounding public infrastructure, including damage to road
pavements along any haulage routes used for the
construction of the subdivision.

Electricity Supply Certificate

Written evidence from an electricity supply authority is to be
submitted with the application for a subdivision certificate
stating that satisfactory arrangements have been made for
the provision of underground electricity supply throughout
the subdivision.

Telephone Supply Certificate
Written evidence from Telstra is to be submitted with the
application for a subdivision certificate stating that
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satisfactory arrangements have been made for the provision
of underground telephone supply throughout the subdivision.

25. Contributions for Water and Sewer Services prior to this
issue of a Subdivision Certificate.
Contributions set out in the following table are to be paid to
Council prior to the issue of a Construction Certificate.
Contributions are levied iIn accordance with Council’s
Kempsey Shire Council Macleay Water DSP for Water & DSP
Sewage Services dated July 2006. The Plans may be viewed
during office hours at Council’s Offices.
The contributions payable will be adjusted in accordance with
relevant plan and the amount payable will be calculated on
the basis of the contribution rates that are applicable at the
time of payment. Payments will only be accepted by cash or
bank cheque
The Certificate of Compliance under Section 306 of the Water
Management Act 2000, identifying payment of the
contributions, is to be provided to the Principal Certifying
Authority.
Public No. of | Contribution Contribution | Date until
service |Equivalent | Rate Levied which
Tenements | (Amount per Contribution
ET) rate is
applicable
30™ June
Water 1ET $7,947 $7,947 2008 / 09
TOTAL $7,947
26. Contribution to be paid towards provision or improvement of
amenities or services prior to the issue of a Subdivision
Certificate.
The particulars of the contributions levied pursuant to Section
94 of the Act are set out in the following table:
The specific public | The contributions | Date of
amenity or service in |plan under which | contributions
respect of which the |the condition is | plan
condition is imposed. imposed
Outdoor Recreation Outdoor recreation | September
-2001 2000
Rural Roads Rural Roads | May 2000
Developer
Section 94 — Project | Project 10" August
Administration Administration 2007

The above plans may be viewed during office hours at the
Council Customer First Centre located at 22 Tozer Street West

Kempsey.
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Contributions set out in the following Schedule are to be paid
to Council prior to the issue of a Construction Certificate. The
following contributions are current at the date of this

consent.

The contributions payable will

be adjusted

in

Public amenity
or service

Unit
type

No.
of
Units

Contribution
Rate
(Amount
per Unit)

Contribution
Levied

Date until
which

Contribution
rate is

applicable

Outdoor
Recreation

ET

$449.00

$449.00

30t June
2008 7/ 09

Arterials Road

ET

$1,074.00

$1,074.00

30" June
2008 /7 09

Subtotal

$1,523.00

S94

Administration

30t June
2008 / 09

6% of total Section 94
charge applicable

$91.40

TOTAL

$1,614.40

27.

28.

29.

B. That

2009. 40 RESOLVED:

accordance with the relevant plan and the amount payable
will be calculated on the basis of the contribution rates that
are applicable at the time of payment. The contribution rates
for specific dates are available from Council offices during
office hours. Payments will only be accepted by cash or bank
cheque

Schedule of Contributions pursuant to Section 94 of the
Environmental Planning and Assessment Act 1979

Integrated Rural Bushfire Service

The development proposal is to comply with the subdivision
layout identified on the drawing prepared by Robert Dennis
and Associates Pty Ltd, project number 0433/06 dated
28/8/2007.

The plan of subdivision is to indicate that the boundaries
traversing the SEPP14 wetland have been set by following
the existing fence-lines.

The plans for the required construction certificate are to
include detailed engineering plans for the required internal
access road to the approved dwelling envelope to 2WD all
weather standard. Such plans shall indicate that the road has
been designed so as not to impede the flow of stormwater
during a 1 in 20 year storm event in accordance with
“Australian Rainfall and Runoff”.

the objectors be advised of Council’s decision.

Moved: CIl. Green
Seconded: Cl. Gribbin

That this item be listed for a Works Inspection.

A Division on this decision resulted in the following votes.



F = Voted For
A = Voted Against
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Bowell

F

Campbell

Green | F | Gribbin | F | Hayes | F | Saul | F |

Snowsill

F

Sproule
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Helen Ogston, Director, on behalf of the FOLI0 &ngdg
Board of Directors ~ -8 FEB 2008

Beranghi Co-operative : FILE voorores N o w kAT
PO Box 48 Crescent Head NSW 2440 | YO

- Attention: Direoto_r Sustainable Development Serv1ces
Dear Mr Pitt

Beranghi Co-operative objects to the proposed subd1v1s10n
1nvolv1ng Lot 104 DP 884312.

Beranghi Co-operative requests that a copy of our obj ectlons be-
provided to all Councillors for the works mspectlon and the next
meeting of Council. -

Firstly, the Co-operative objects that we were not advised of the
proposed subdivision. Council cut off legal access to our Lots on
the northern side of Lot 104 by means of a drain, leaving access |

- over Lot 104 as the only practical means of access to our Lots

- porth of Lot 104.

Proposed Lot3 1ncorporates Lot 104 and mcludes a 31gn1ﬂcant
expansion of the size of the Lot into the scenic protection zone.’

We object to the proposed subdivision as another mterference with
our implied rights under the Public Works Act 1912. Council
would be prudent to seek comments from the Departments of Land
and Commerce (Pubhc Works) in respect of the proposed

subd1v131on
(Page 1 of 5)
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We have complained to. Council on numerous occasions that the
Co-operative is unable to safely and effectively undertake fire
 hazard reduction on our Lots north of Lot 104

If Council wishes to dlspute this assertlon we request that Council
undertake an onsite inspection. :

BUSH FIRE SAF ETY AUTHORITY. -

Beranghi Co-operative objects to the proposed subdivision on the -
grounds that an application for bush fire safety authority (BFSA)
‘should not have been approved for the proposed subdivision ,
without an easement across proposed Lot 3 from Neville Morton
Drive to the Crown road on the northern boundary of Lot 104.

‘Every time there is a bush fire in the area, fire c\reWs cross Lot 104
onto our property (Attachment A). |

A map of the area (Attachnient B).
The track across Lot 104 from Neville Morton Drive prov1des the
only all weather access to the crown road on the northern. 51de of

Lot104.

'All other pos51ble access eg Berry’s Lane is subj ect to perlodw

" inundation and/or is too steep.

The document Plannz'ng for Bush Fire Protection 2006 provides
that roads and firetrails should not pass through areas subject to
periodic inundation.

Obviously access across Lot 104 will contmue to be used for fire

access by emergency services for all time both for access w1th1n
Lot 104, and onto the Lots north of Lot 104.

2
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44(g)(v)

Comment:

Comment:
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Under the Rural Fires Regulation 2008, the application for a BFSA
should address the followmg matters:

the siting and adequacy of water supplies for fire

fighting;

the existing dam which would be used by ﬁre
fighters within proposed Lot 3 lies at the north of

- that Lot.

There is no easement ensurlng clear access for

- fire-fighters to that dam.

‘There are dams on Beranghi Co-operatives land,

which could be used for firefighting, but access to

~ those dams is obstructed by a large log installed
- by the owners of Lot 104 at the northern fenceline -

of Lot 104.

the capacity of public roads in the vicinity to
handle increased volumes of traffic in the case of
a bush fire emergency

whether or not public roads in the vicinity that
link with the firetrail network have 2 way access.

‘the adequacy of arrangements for access to and

egress from the development site for the purpose
of an emergency TeSpOnSe.

The Crown public road on the northern side of Lot

104 is unusable. It is bisected by a drain.

Practical access across Lot 104 for fire _
management purposes for the foreseeable future
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will necessarily be across Lot 104 from Nevﬂle
Morton Drive.

F mally, the proposal fails to comply with the North Coast Regional -
Environmental Plan.

That plan states:

(3) In the event of a bush € fire ® hazard being identified for land
on which dwellings are proposed to be permitted, the council shall
not permit development unless it is satisfied that arrangements
where appropriate have been made to:

(e) provide € fire E'»*/ trails which link with 1nd1v1dua1 access roads

or a through road. -
Subdivision is development under the EPA Act.
NEED FOR AN EASEMENT

In the absence of an appropriate easement, the owners of Lot 104
or future owners are free to obstruct the fire access at any time. -

For example they could build a large ag-shed or drop trees, or

~ build yards or fences or put in more locked gates or build a dam

across the fire access. Alternatively they may wish to charge for
fire hazard reduction access (Attachment C). -

. We believe a BFSA should not have been approved for the

proposed subdivision in its current form. -

Beranghi Co-operative reasonably believes the Application for a
BFSA by the owners of Lot 104 for the proposed subdivision was
not sufficiently accurate or comprehensive.
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It is appropriate and in the public interest that this matter be dealt .
with at the subdivision stage. It may be 30 years before the owners
of Lot 104 or future owners submit a DA for further subdivisions
or housing on proposed Lot 3. '

“Our view is that it is appropriate that an easement requiring clear

legal access for fire services from Neville Morton Drive across
proposed Lot 3 to the northern boundary of Lot 3 be required.

We request fhat’ Council ask the Rural Fire Service to re-assess the
BFSA for the proposed subdivision in the llght of Betranghi Co-
operatives comments. :

Yours faithfully .

Helen Ogston
Director, on behalf of the Board of Drlectors

Beranghi Co- operatlve

6 February 2009
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To: I\Clﬂl Finnie, Director Engmeermg
From: = Richard Haigh, Fire Control Officer Kempsey Dlstuct

Subject: Attached re Berang}u Cooperatwe

. Date: - 402 02 . File: ADAJNIAE)I

As T have not received a copy of the attached article mentioned in the letter I cannot comment -
on this article. After speaking with Bruce Casselden it appears that Beranghi Cooperative want
Council to resume- a portion. of lot 104 Dulcongau Estate, create an easement and construct a
acoess road to the Cooperatives land at Councﬂs expense

Reference the comment, the Fire Service gained, access via lot 104, I advzse tha’c emergency
access was gamed by the Rural Fire Service under Seouon 23,24, 25 and 26 of the Rural Flres

-Act.

'Legal access to the property is & matter for Council to determine; however the Rural F1re Service

- would advise Council on the requiremerits for such an aceess, dependmg on the natire of any

proposed developthent on that land.

The current situation is not a matter for the Bush Fire Management Commnttee the Cooperauve

© - needsto negotiate any altemanve access with the neighbouring landholders

Further the Cooperative, as a landowner aTe totally responsible for adequate hazard reduction
works on their property and Council may enforce any required works in accordance with
Section 66 of the Rural Fires Act. : :

Attached is a copy of Section 23,24, 25 and 26 of the Rural Fn'es Act regarding access by Rural
Fire Brigades.

Fire Control Officer
Kempsey Disffict
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14 January, 2001

Helen Ogston
Secretary

Post Office Box 48
CRESCENT HEAD 2440

Dear Madam,

RE: ACCESS ACROSS LOT 104 DULCONGHI HEIGHTS ESTATE

Further to your letter dated 28th November, 2000 our clients
have agreed to provide you with temporary dceess to your
property subject to the follow1ng conditions:- -

i. . The Berangh1 Co-Operative is to take out an approved
insurance policy to the value of ten million dollars -
'1ndemnifying +he owners of Lot .104 DP 884312 against any
claims for personal injury and damage to property.
‘Written evidence of the insurance policy is to be
provided to the owners:

S 2. Days of access to be limited to the 2nd and 4th

. Wednesdays of each month between the hours of 8am and
Spm.- S

3.  The Beranghi Co-operative is to give two days notice in
writing that a reguired access day will be utilised..

4. The Beranghi Co-operative is to relmburse the owners cost
of opening and closing the gate and the control of cattle
during each access. The cost is two hundred and forty
dollars (GST 1nclu51ve) for each access date and is to be
paid in. advance with the regquired notice requestlng
access. _ .

5. Bccess is to be limited to that required for fire hazard
control and basic rural land maintenance.

.
f

Cont'd...2.

Julian -A. Callachor
SOLICITOR and BARRISTER, CONVEYANCER
REGISTERED TAX AGENT, ACCOUNTANT and TAXATION CONSULTANT

Colonial Arcade. Hay Steeet, Post Macquarle NSW — Corrcspondcncr PO Box 950, Porl Macquarie 2444
DX 7403 Porlt Macq_uarlc

Telephone (02) 6583 6122 Facsimile (02) 6584 93OI
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We await your‘replj.,

The Beranghi Co-operative agree in writing that this
prermission providing temporary’ access does not cgreate an
interest in the land such as would entitle the Co-
operative to lodge a caveat against the title of the
owners' land. ' S :

‘This agreement expires and will’ be subject to review and .

amendment if required by the owners on the 1st January,
2002 . or at that date at which.the current owners no
longer have title to the property. )

The Beranghl Co-operative is td comply with all ‘of thé‘
above .conditions for-a continugnce of this agreement.

K4

Yours faith uliy,

JULIAN A. CALLACHOR.
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